
as336 
THE COMPTROLLIR QENIRAL 
O P  T H E  U N I T S D  8 T A I E I  
W A S H I N G T O N .  D.C. 2 0 5 4 8  

FILE: B-215589 DATE: S e p t e m b e r  1 7 ,  1984 

MATTER OF: Wang L a b o r a t o r i e s ,  Xnc. 

DIG EST: 

1. A g e n c y ' s  d e c i s i o n  t o  p r o c u r e  c o m p u t e r s  on a 
b r a n d  name o n l y  b a s i s  w i l l  be u p h e l d  where 
t h e  a g e n c y  o f f e r s  a r a t i o n a l  b a s h  f o r  t h e  
d e c i s i o n  a n d  t h e  p r o t e s t e r  does not p r o v e  t h e  
d e c i s i o n  t o  b e  c l e a r l y  u n r e a s o n a b l e .  

2 . P r o c u r i n g  a g e n c y ' s  d e c i s i o n  t o  p r o c u r e  
c o m p u t e r  e q u i p m e n t  o n  a b r a n d  name o n l y  b a s i s  
is r e a s o n a b l e  w h e r e  o n l y  the s p e c i f i e d  c o m -  
p u t e r  h a s  b e e n  f u l l y  t e s t e d  a n d  the agency 
d o e s  n o t  h a v e  t h e  r e s o u r c e s  t o  t e s t  o t h e r  
e q u i p m e n t  i n  t i m e  t o  meet i t s  n e e d s .  

Wang L a b o r a t o r i e s ,  I n c .  ( W a n g ) ,  p r o t e s t s  a s  u n d u l y  
r e s t r i c t i v e  o f  c o r n p e t i t i o n  the b r a n d  n a m e , , o n l y  p u r c h a s e  
d e s c r i p t i o n  i n  t h e  S m a l l  B u s i n e s s  A d m i n i s t r a t i o n  ( S B A )  
i n v i t a t i o n  f o r  b i d s  ( I F B )  No. 84-15-CT. 

T h e  p r o t e s t  is d e n i e d .  

The  I F B ,  i s s u e d  o n  May 2 1 ,  1 9 8 4 ,  s o l i c i t e d  bids to 
s u p p l y  38 D i g i t a l  E q u i p m e n t  C o r p o r a t i o n  Rainbow 100 Personal 
C o m p u t e r s  ( R a i n b o w  1 0 0 )  w i t h  a n  o p t i o n  f o r  2 5  a d d i t i o n a l  
c o m p u t e r s  a n d  s p e c i f i e d  t h a t  n o  o t h e r  c o m p u t e r  w o u l d  be con-. 
s i d e r e d  f o r  a w a r d .  A t  b i d  o p e n i n g  on  J u n e  21, t h e  SBA 
r e c e i v e d  s i x  r e s p o n s i v e  b i d s .  D e s p i t e  t h e  p e n d e n c y  of 
Wang ' s  p r o t e s t ,  t h e  SBA a w a r d e d  t h e  c o n t r a c t  t o  A u t o m a t e d  
B u s i n e s s  S y s t e m s  a n d  S e r v i c e s ,  I n c . ,  t h e  l o w  r e s p o n s i v e  
b i d d e r ,  b a s e d  o n  i t s  d e t e r m i n a t i o n  t h a t  t h e  c o m p u t e r s  were 
u r g e n t l y  n e e d e d .  

Wang p r o t e s t s  t h a t  t h e  make a n d  m o d e l  pu rchase  
d e s c r i p t i o n  i s  a n  u n d u e  r e s t r i c t i o n  o n  c o m p e t i t i o n  a n d  
v i o l a t e s  F e d e r a l  A c q u i s i t i o n  R e g u l a t i o n  (PAR), 48 Fed. Reg. 
41, 1 0 2  ( 1 9 8 3 )  ( t o  -- b e  c o d i f i e d  a t  48 C.F.R.), g o v e r n i n g  corn- 
p e t i t i v e  p r o c u r e m e n t s .  S p e c i f i c a l l y ,  Wang asser t s  t h a t  
u n d e r  F A R  8 5  1 0 . 0 0 2 ,  1 0 . 0 0 4 ,  a n d  F e d e r a l  P r o c u r e m e n t  Regula- 
t i o n s ,  4 1  C.F.R. § 1-4 .1109 ( 1 9 8 3 ) ,  a b r a n d  name o n l y  pur- 
c h a s e  d e s c r i p t i o n  may b e  u s e d  o n l y  w h e r e  t h e  p r o c u r i n g  
a g e n c y  a d e q u a t e l y  j u s t i f i e s  t h a t  t h e  b r a n d  name Item is t h e  
o n l y  i t e m  w h i c h  w i l l  meet t h e  a g e n c y ' s  n e e d s .  Wang a l l e g e s  
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that the SBA has not complied with this standard and that 
the procurement should have been issued on a brand name or 
equal basis. 

In response to Wang's protest, the SBA first notes that 
the Federal Information Resources Management Regulations 
(FIRMR), 4 1  C.F.R. § 1-4.11, rather than FAR part 10, 
govern this solicitation for automatic data processing 
equipment. However, the SBA also acknowledges that under 
the FIRMR, brand name only specifications must be adequately 
justified. Therefore, Wang's erroneous reliance on FAR part 
10 does not preclude us from considering Wang's protest. 

Concerning the merits of Wang's protest, the SBA states 
that it needs a computer which is compatible with both the 
Sperry UNISCOPE terminal and with the S B A  Data Communica- 
tions System technical communications requirements and 
custom-written programs. The S B A  asserts that the only way 
it can insure that offered equipment meets these require- 
ments is by stringent testing. The SBA reports that it 
specified the Rainbow 100 because at the time the IFB was 
issued, this was the only computer that had been fully 
tested and found compatible with the SBA's requirements. 
The SBA states that it is presently testing the computers of 
other manufacturers, but that i t  did not have the time or 
money to complete these tests before the computers were 
needed. In this regard, SBA reports that if i t  delayed the 
procurement to test all the equipment offered as compatible, 
the agency's debt collection function; a primary agency con- 
cern, would be frustrated. The SBA notes that a memorandum 
prepared by the Office of Management and Budget states that 
the SBA should implement an automated debt collection system 
as quickly as possible. 

Wang does not dispute that the SBA's minimum needs are 
for a computer which is compatible with the Sperry U N I S C O P E  
terminal and the SBA's Data Communications System. Wang 
complains, however, that the agency has not proven that the 
Rainbow 100 is the only computer which will meet the 
agency's requirements. Wang does not believe that the 
agency's lack of money and resources to test equipment is a 
sufficient justification for not permitting bidders to offer 
computers equal to the Rainbow 100. 

We have held that specifications should state only the 
actual minimum needs o f  the agency and should n o t  limit 
acceptable offers to one supplier's product unless that 
product is the only one which will satisfy the azency's - 
needs. Security Assistance Forces & Equipment o H G ,  
B-202012, Jan. 1 5 ,  1982, 82-1 C.P.D. 1 3 4 .  Where an agency 
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determines that its needs only can be met by one 
manufacturer's product, however, the agency is not required 
to compromise its needs to obtain competition. Aul Instru- 
ments, Inc., et al., 8 - 1 8 6 8 5 4 ,  June 2 9 ,  1 9 7 7 ,  7 7 - 1  C.P.D. 
1 4 6 1 .  . Thus, we will uphold an agency's rationally b a s e d  
decision to procure on a brand name basis unless the pro- 
tester shows that the decision is clearly unreasonable. 
Diesel Parts of Columbus, B-200595, July 2 0 ,  1 9 8 1 ,  81-2 
C.P.D. f 5 0 ;  Ampex Corporation, B - 1 9 1 1 3 2 ,  June 1 6 ,  1 9 7 8 ,  
7 8 - 1  C.P.D. f 4 3 9 .  

Here, given that the agency needed the computers 
immediately to fulfill one of its primary functions, we 
think S B A ' s  decision to procure the Rainbow 100 on a brand 
name basis because that is the only computer fully tested 
and that the S B A  did not have the time or money to test the 
other computers is reasonable. See Aul Instruments, Inc., 
B - 1 8 6 8 5 4 ,  supra. Further, we do not find that Wang has met 
its burden of proving that this decision w a s  clearly 
unreasonable. Wang suggests that the agency could limit its 
testing of equal computers by testing only the computer of a 
bidder who submits a low responsive bid. This suggestion, 
however, does not address the delay that will result i f  the 
offered equipment does not pass the tests..' Accordingly, 
Wang's protest is denied. 

However, we recommend that the agency proceed as 
expeditiously as possible to test the equipment of other 
manufacturers alleging to have products equal to the Rainbow 
1 0 0  s o  that future requirements can be procured on a brand 
name or equal basis. 
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